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Crummey v. Commissioner
UNITED STATES COURT OF APPEALS,
NINTH CIRCUIT
June 25, 1968.
BYRNE, District Judge:
**** On February 12, 1962, the petitioners
executed, as grantors, an irrevocable living
trust for the benefit of their four children. ****
The dispute revolves around the tax years
of 1962 and 1963. Each of the petitioners
filed a gift tax return for each year. Each
petitioner
claimed
a
$3,000
per
beneficiary tax exclusion under the
provisions of 26 U.S.C. § 2503(b). ****
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distribution from the Trustee. In the
alternative they urge that a parent as natural
guardian of the person of his minor children
could make such a demand. ****
It was stipulated before the Tax Court in
regard to the trust and the parties thereto that
at all times relevant all the minor children
lived with the petitioners and no legal
guardian had been appointed for them. In
addition, it was agreed that all the children
were supported by petitioners and none of
them had made a demand against the
trust funds or received any distribution from
them.
The tax regulations define a 'future interest'
for the purposes of § 2503(b) as follows:

The Commissioner of Internal Revenue
determined that each of the petitioners
was entitled to only one $3,000 exclusion
for each year. This determination was
based upon the Commissioner's belief that
the portion of the gifts in trust for the
children under the age of 21 were 'future
interests' which are disallowed under §
2503(b). ****

'Future interests' is a legal term, and
includes reversions, remainder, and other
interests or estates, whether vested or
contingent, and whether or not supported
by a particular interest or estate, which
are limited to commence in use,
possession or enjoyment at some future
date or time.' Treasury Regulations of Gift
Tax, § 25.2503-3. ****

The Tax Court followed the Commissioner's
interpretation as to gifts in trust to David and
Mark, but determined that the 1962 gift in
trust to Janet qualified as a gift of a present
interest because of certain additional rights
accorded to persons 18 and over by
California law. Thus, the Tax Court held that
each petitioner was entitled to an additional
$3,000 exclusion for the year 1962. *****

The dispute comes in attempting to
narrow the definition of a future interest
down to a more specific and useful form.

The whole question on this appeal is
whether or not a present interest was
given by the petitioners to their minor
children so as to qualify as an exclusion
under § 2503(b) 1 The petitioners on appeal
contend that each minor beneficiary has the
right under California law to demand partial
1

26 U.S.C. 2503(b) provides in part:

'Exclusions From Gifts.-- In the case of gifts (other than
gifts of future interest in property) made to any person by
the donor during the calendar year 1955 and subsequent
calendar years, the first $3000 of such gifts to such
person shall not, for the purpose of subsection (a), be
included in the total amount of gifts made during such
year. * * *'
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The Commissioner and the Tax Court both
placed primary reliance on the case of Stifel
v. Commissioner of Internal Revenue, 197
F.2d 107 (2nd Cir. 1952). In that case an
irrevocable trust was involved which provided
that the beneficiary, a minor, could demand
any part of the funds not expended by the
Trustee and, subject to such demand, the
Trustee was to accumulate. The trust also
provided that it could be terminated by the
beneficiary or by her guardian during
minority. The court held that gifts to this
trust were gifts of 'future interests'. They
relied upon Fondren for the proposition that
they could look at circumstances as well as
the trust agreement and under such
circumstances it was clear that the minor
could not make the demand and that no
guardian had ever been appointed who could
make such a demand.
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The leading case relied upon by the
petitioners is Kieckhefer v. Commissioner of
Internal Revenue, 189 F.2d 118 (7th Cir.
1951). In that case the donor set up a trust
with his newly born grandson as the
beneficiary. The trustee was to hold the funds
unless the beneficiary or his legally appointed
guardian demanded that the trust be
terminated. The Commissioner urged that the
grandson could not effectively make such a
demand and that no guardian had been
appointed. The court disregarded these
factors and held that where any restrictions
on use were caused by disabilities of a
minor rather than by the terms of the
trust, the gift was a 'present interest'. The
court further stated that the important thing
was the right to enjoy rather than the actual
enjoyment of the property.
The Kieckhefer case had
been followed in several
decisions. In Gilmore v.
Commissioner of Internal
Revenue, 213 F.2d 520 (6th
Cir. 1954) there was an
irrevocable trust for minors.
It provided that all principal
and accumulated income
would be paid on demand of the
beneficiary. **** The Circuit agreed that the
demand
provision
made
the
advancements 'present interests' and
further held that the other provisions did not
change that character. Reliance was placed
on the 'right to enjoy' language of Kieckhefer.
****

There was a Circuit
split on the issue of
the test to determine
whether a minor’s trust
interest was a future
interest.

Although there are certainly factual
distinctions
between the
Stifel
and
Kieckhefer cases, it seems clear that the two
courts took opposing positions on the way the
problem of defining 'future interests' should
be resolved. As we read the Stifel case, it
says that the court should look at the trust
instrument, the law as to minors, and the
financial and other circumstances of the
parties. From this examination it is up to the
court to determine whether it is likely that
the minor beneficiary is to receive any
present enjoyment of the property. If it is
not likely, then the gift is a 'future
interest'. At the other extreme is the
holding in Kieckhefer which says that a
gift to a minor is not a 'future interest' if
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the only reason for a delay in enjoyment is
the minority status of the donee and his
consequent disabilities. The Kieckhefer
court noted that under the terms there
present, a gift to an adult would have
qualified for the exclusion and they
refused to discriminate against a minor.
The court equated a present interest with
a present right to possess, use or enjoy.
The facts of the case and the court's
reasoning, however, indicate that it was really
equating a present interest with a present
right to possess, use or enjoy except for the
fact that the beneficiary was a minor. In
between these two positions there is a third
possibility. That possibility is that the
court should determine whether the donee
is legally and technically capable of
immediately enjoying
the
property.
Basically this is the test relied on by the
petitioners. Under this theory, the question
would be whether the donee could possibly
gain immediate enjoyment and the emphasis
would be on the trust instrument and the laws
of the jurisdiction as to minors. It was
primarily on this basis that the Tax Court
decided the present case, although some
examination of surrounding circumstances
was apparently made. This theory appears to
be the basis of the decision in George W.
Perkins, 27 T.C. 601 (1956). There the Tax
Court stated that where the parents were
capable of making the demand and there
was no showing that the demand could be
resisted, the gift was of a present interest.
This approach also seems to be the basis of
the 'right to enjoy' language in both
Kieckhefer and Gilmore.
Under the provisions of this trust the
income is to be accumulated and added to
the corpus until each minor reaches the
age of 21, unless the trustee feels in his
discretion that distributions should be
made to a needy beneficiary. From 21 to
35 all income is distributed to the
beneficiary. After 35 the trustee again has
discretion as to both income and corpus,
and may distribute whatever is necessary
up to the whole thereof. Aside from the
actions of the trustee, the only way any
beneficiary may get at the property is through
the 'demand' provision, quoted above.
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One question raised in these proceedings is
whether or not the trust prohibits a minor
child from making a demand on the yearly
additions to the trust. The key language from
paragraph three is as follows:
'If a child is a minor at the time of such gift of
that donor for that year, or fails in legal
capacity for any reason, the child's guardian
may make such demand on behalf of the
child.'
The Tax Court interpreted this provision in
favor of the taxpayers by saying that 'may' is
permissive and thus that the minor child can
make the demand if allowed by law, or, if not
permitted by law, the guardian may do it.
Although, as the Commissioner suggests,
this strains the language somewhat, it does
seem consistent with the obvious intent in
drafting this provision. Surely, this provision
was intended to give the minor beneficiary
the broadest demand power available so
that the gift tax exclusion would be
applicable. ****
The Commissioner concentrated on the
inability to sue or appoint an agent and
concluded that none of the minors had
anything more than paper rights because he
or she lacked the capacity to enforce the
demand.
The petitioners urge that the right to
acquire and hold property is the key. In
the alternative they argue that the parent
as a natural guardian could make the
demand although it would be necessary to
appoint a legal guardian to receive the
property. Finally, they urge that all the
minors over 14 could make a demand since
they could request the appointment of a legal
guardian. ****
Under a strict interpretation of the Stifel
test of examining everything and determining
whether there is any likelihood of present
enjoyment, the gifts to minors in our case
would seem to be 'future interests'.
Although under our interpretation neither the
trust nor the law technically forbid a demand
by the minor, the practical difficulties of a
child going through the procedures seem
substantial. In addition, the surrounding facts
indicate the children were well cared for and
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the obvious intention of the trustors was to
create a long term trust. No guardian had
been appointed and, except for the tax
difficulties, probably never would be
appointed. As a practical matter, it is likely
that some, if not all, of the beneficiaries
did not even know that they had any right
to demand funds from the trust. They
probably did not know when contributions
were made to the trust or in what
amounts. Even had they known, the
substantial contributions were made toward
the end of the year so that the time to make a
demand was severely limited. Nobody had
made a demand under the provision, and no
distributions had been made. We think it
unlikely that any demand ever would have
been made.
All exclusions should be allowed under
the Perkins test or the 'right to enjoy' test
in Gilmore. Under Perkins, all that is
necessary is to find that the demand
could not be resisted. We interpret that to
mean legally resisted and, going on that
basis, we do not think the trustee would have
any choice but to have a guardian appointed
to take the property demanded.
Under the general language of Kieckhefer
which talked of the 'right to enjoy', all
exclusions in our case would seem to be
allowable. **** In Kieckhefer, the income
was accumulated and added to the corpus
until the beneficiary reached the age of 21. At
that time everything was to be turned over to
him. This is all that happened unless a
demand was made. In our case, on the
contrary, if no demand is made in any
particular year, the additions are forever
removed from the uncontrolled reach of the
beneficiary since, with the exception of the
yearly demand provision, the only way the
corpus can ever be tapped by a beneficiary,
is through a distribution at the discretion of
the trustee.
We decline to follow a strict reading of the
Stifel case in our situation because we
feel that the solution suggested by that
case is inconsistent and unfair. It becomes
arbitrary for the I.R.S. to step in and decide
who is likely to make an effective demand.
Under the circumstances suggested in our
case, it is doubtful that any demands will be
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made
against
the
trust-yet
the
Commissioner always allowed the exclusion
as to adult beneficiaries. There is nothing to
indicate that it is any more likely that John will
demand funds than that any other beneficiary
will do so. The only distinction is that it might
be easier for him to make such a demand.
Since we conclude that the demand can be
made by the others, it follows that the
exclusion should also apply to them. In
another case we might follow the broader
Kieckhefer rule, since it seems least arbitrary
and establishes a clear standard. However, if
the minors have no way of making the
demand in our case, then there is more than
just a postponement involved, since John
could demand his share of yearly additions
while the others would never have the
opportunity at their shares of those additions
but would be limited to taking part of any
additions added subsquent to their 21st
birthdays.
We conclude that the result under the
Perkins or 'right to enjoy' tests is
preferable in our case. The petitioners
should be allowed all of the exclusions
claimed for the two year period.
The decision of the Tax Court denying the
taxpayers' exclusions on the gifts to David
and Mark Crummey is reversed. The decision
of the Tax Court allowing the taxpayers'
exclusions on the 1962 gift to Janet
Crummey is affirmed.
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